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Preliminary Statement 

David Bloomfield and John Bennett Ettinger appeal 
from orders entered on September 24, 1974 in the United 
States District Court for the Southern District of New 
York by the Honorable William C. Conner, United States 
District Judge, denying their petitions for a writ of habeas 



corpus ami adopting the opinion dated August 21, 1974 
of Gerard L. Gocttcl, I uiled States Magistrate, which 
ordered the extradition of both appellants to the Dominion 
of Canada. 

The Dominion of Canada f “Canada" l commenced the 
extradition proceedings below on January 2d, 1974 bv 
tiling with the Consul (leneral of the United States of 
America in Ottawa, Canada certified copies of the judg¬ 
ments of the conviction of appellants entered on January 
dO, 197d by the Supreme Court of New llrunswick, Appeal 
Division, in Fredericton, New Brunswick. together with 
various aflidavits and materials identifying appellants as 
the persons sought.* 

Bloomfield and Kttinger were arrested on April S and 
9, 1974, respectively, under a warrant ordered by the 
Honorable Constance linker Motley, 1 nited States Distric 
Judge, upon a complaint filed by an Assistant Unite! 
States Attorney on behalf of Canada, pursuant to Title 1. 
United States Code, Section dISt. Appellants were sub¬ 
sequently released on $25,009 bail pending an extradition 
hearing. 

The extradition hearing was held on July 11, 1974. In 
an opinion dated August 21, 1971 Magistrate Goettel con¬ 
cluded that there were “no valid grounds for refusing the 
petition for extradition" (App. A. at d2).** 

On August dO. 1974 appellants tiled petitions for a writ 
of habeas corpus. Following the submission of memoranda 

* No claim was made below, before either the Magistrate or 
the District Court, that appellants were not the persons iden¬ 
tified in the extradition papers, which were introduced by the 
Government before the Magistrate without objection. 

** References preceded by the letters “App. A.” are to Appel¬ 
lants’ Joint Appendix. References following the letters "Br." 
are appellant’s joint brief. References preceded by the letters 
“G.A.” are to the Government’s Appendix. 
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of law and oral argument. Judge Conner adopted the 
decision of Magistrate (Joettel and denied the application 
for a writ. 

Applications for hail pending appeal were denied both 
by Judge Conner and on October 1, 1074 by this Court. 
Appellants are now in the custody of the United States 
Marshal. 


Statement of Facts 

1. The Proceedings in Canada 

On May 3, 1972 Itlooinfield and Ettinger. both United 
States citizens, and one Wilfred Julien Cormier, also a 
United States citizen, were arrested by Canadian authori¬ 
ties in New Erunswick, Canada for their participation in 
a scheme involving the importation into Canada of a large 
quantity of hashish. 

Itloomtield, Ettinger, and Cormier were charged in a 
three-count .ndictnieiit alleging three separate conspiracies, 
one to export hashish from Canada, a second to import 
hashish into Canada, and a third to traffic in hashish in 
Canada. All three were tried before Judge Reginald 1). 
Ivierstead in the County Court Judges Criminal Court 
for the County of St. John (App. A. MM. At the close of 
the evidence on July 25, 1972, the trial judge found that 
the evidence revealed the existence of only one conspiracy 
which had three objects: to export, import, and traffic in 
hashish. The trial judge, having found a single conspiracy, 
theu dismissed the indictment as legally deficient (<}.A. 
5a) .* 


* The opinion of the Supreme Court of New Brunswick, 
Appeal Division, in The Queen V. Bloomfield, et al., dated Janu¬ 
ary 30, 1973 was relied on by Magistrate Goettel in his opinion 
as the basis for his findings with respect to the facts of the 
offense committed by appellants. The opinion is reproduced in 
full in the Government’s Appendix. 
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'I'lit* appellants were released I lie Canadian authori¬ 
ties on July 31, 1 Imt before they returnetl to tin 
I’llite»l States, they were served with a copy of the Notice 
of Appeal filed by the Crown t App. A. tin). 

The Crown appealed, to the Supreme Court of New 
I!ruiiswick. Appeal Division. alleging error in the trial 
court's dismissal of the indictment. On January 30. 1073. 
the Supreme Court reversed the judgment of acquittal, 
holding that the trial court should not have dismissed 
tin* indictment and should have convicted appellant on one 
count of tin* indictment (<J.A. 8a). The Supreme Court 
entered a verdict of guilty on the count charging conspiracy 
to import hashish into Canada, for which oll'ense the Court 
found “direct evidence" (fJ.A. 10a l. and imposed a mini¬ 
mum mandatory sentence of seven years imprisonment t(J.A. 
17a i. 

2. The Evidence at the Trial in Canada 

The evidence presented against iilooiutield and Ettinger 
at their trial in Canada is summamed in the opinion 
of the Supreme Court of New Mrunswick as follows: 

In the case before us there is in addition to evi¬ 
dence of association, conduct of the two accused. 
Itloomtield and Ettinger, directly related to the 
actions of Cormier in clearing through customs the 
crates in which the hashish was hidden, and in taking 
delivery thereof at the C.N. freight shed. 

Itloomtield registered himself and Ettinger at 
the Colonial Inn in Saint .John at !):30 a.m., May 
1st, 11172 and occupied room #108, Cormier was 
seen leaving room #108 at 10:30 a.m. that morning. 
He returned about 12 noon and entered room #108 
unlocking tin* door with a key. During the morning 
Cormier rented a half-ton truck. On May 2nd at 
1(1 a.m. Iilooiutield and Ettinger checked out of the 


Colonial Inn at tin* same time as Cormier went to 
the freight shed and endeavoured to obtain 

delivery of the two crates containing the hashish. 
There lie was informed lie would have to get customs 
clearance and would have to go to the Customs 
Office on Prince William Street. Cormier attended 
at the Customs Office at 2:15 that afternoon and 
was told they would have to inspect and value the 
tapestries being imported and to return next morn 
mg. May 3rd. 

Cormier telephoned the truck rental office to get 
permission to keep the vehicle two more days, but 
was refuses!. He returned the vehicle. 

At 3:30 p.m. Bloomfield registered for himself 
and one other at the Fnirport Motel in West Saint 
John. Bloomfield, Kttinger and Cormier had sup¬ 
per together on May 2nd and breakfast together on 
May 3rd at !» a m. One half hour later the Toyota 
deep with blue trailer driven by Hloomfield was 
seen being driven from the Fnirport Motel into 
Saint John. At 10 n.m. Cormier registered at the 
Admiral Beatty Hotel from where he proceeded by 
taxi to the office of Budget Car Rentals where he 
rented a two-door Custom Ford, License #71473. 
At 10.40 a.m. the Toyota Jeep and trailer was driven 
north on Prince William Street in Saint John and 
parked a short distance from and in sight of the 
Customs Office at 100 Prince William Street. At 
the same time Cormier, driving the Ford #71473. 
stopped on Prince William Street and entered the 
Customs Office where he paid the duty on the tapes¬ 
tries. At 10:55 a.m. the Toyota Jeep driven by 
Bloomfield and in which Kttinger was a passenger 
left Prince William Street then returned at 11:05 
a.m. passing the Customs Office. Cormier left the 
Customs Office at 11:05 a.m. and drove out Station 


Stm*( past tin- freight shed tit 11 :1a a.m. At 11:00 
a.ni. tlx* Toyota deep containing Bloomfield and 
Ettinger parked on a side hill In the V.M.t’.A. btiild- 
iiif?, overlooking the freight shed and station on 
Station Street and were seen looking downhill in 
the direction of those buildings when Cormier in the 
Ford passed tin freight shed at 11:1.", a.m. Cormier 
drove onto the lltirlionr Bridge made a “U” turn, 
returned and parked l.v the Station at 11:20 a.in. 
He went into the Station, came out and hr ked the 
l ord into the freight shed where he loaded the two 
crates containing the tapestries and hashish. At the 
same time that Cormier left the freight shed in the 
Ford. Blonmticld and Fttinger drove away in the 
■Jeep from their vantage point and parked a very 
short distance away at the corner of Hazen and 
Carleton Street, in a place also on the side hill 
from which point they could observe all traffle pro¬ 
ceeding past the Station and freight shed and the 
traffic on the Harbour Bridge over which Cormier 
was then proceeding. The .Jeep remained at this 
vantage point until 11:411 a.m. when it was driven 
out oi Saint *lohn past Simms Corner and proceeded 
north towards Fredericton. It was stopped at a road 
block near Oromoeto about otl miles north of Saint 
•John. The driver Hloomlield and passenger Ettinger 
were arrested. 

Cormier meanwhile was also driving out of Saint 
•lohn past the same Simms Corner and thence north 
towards 1' rederirton. Whether he became suspicious 
that he was being tailed by police cars or for some 
undisclosed reason he turned around in Grand Bav, 
some miles north of Saint dolin, and re-entered the 
t it t , travelling at times at so m.p.li., most unusual 
conduct for a person who had every reason to avoid 
police attention. I would infer he became aware of 
one or more police cars following him and thought 




he would have a better opportunity to avoid the 
police by leaving the open through highway and 
concealing his car in some out-of-the-way parking 
area in a more congested area of the City. 

The conduct of Rloomtield and Ettinger in main¬ 
taining surveillance over Cormier and the Ford car 
when he was clearing customs and taking delivery 
of the hashish, obviously acting as a look-out to see 
if the police were watching Cormier or following him. 
results in the natural inference of a pre-existing plan 
and agreement directly related to the importing of 
the hashish into Canada. No evidence was adduced 
of any other explanation of their conduct which 
might reasonably be true. 

On the arrest of Rloomtield and Ettinger a search 
of the Toyota deep was made and inter alia a road 
map was found of the Northeastern I'nited States 
and New Rrttnswick with a pen and ink line show¬ 
ing a route from Saint John, N.R., crossing the 
Canadian-!'.S.A. border at Forest City, then pro¬ 
ceeding through the State of Maine to Rangor. 

Evidence was adduced that customs officers were 
not on duty at this border crossing point at all times 
and that at night until 7 a.m. one would not be 
stopped for customs inspection. 

Only one route was marked on the map. The 
question then arises as to whether it was a proposed 
route into New Brunswick or back to the I’nited 
States or to he used both ways. After the pickup 
of the hashish, both cars proceeded along the marked 
route towards Fredericton in spite of the fact that 
the route from Saint John to St. Stephen, crossing 
the border at Calais, was a much shorter and quicker 
route to Rangor and New York State and Connecti¬ 
cut where the three accused lived. 

There was ample evidence to prove the conspiracy 
charged (O.A. lla-14aj. 




8 


ARGUMENT 
POINT I 

The applicable treaty provisions command ap¬ 
pellants' extradition. 

Appellants appear in argue that if they had been 
amplified in a New Volk State Cnurt of the offense for 
whieli they were aeipiitted l»y the trial eoart in Canada. 
iii<‘ Double .leopardy Clauses of the New York State and 
Federal Constitutions would bar their “commitnient for 
trial” tas used in Article X of the Wehster-Ashburton 
Treaty) for the same offense in the New York Courts. From 
this, they conclude that the treaty forbids their return to 
Canada. This argument is, at best, silly. 

The purpose of this extradition proceeding is to return 
appellants to Canada to begin serving their sentences, 
having been duly convicted under Canadian law. Article 
'll of the INN!I Convention specifically authorizes the 
extradition of “persons convicted of the crimes . . . whose 
sentence shall not have been executed.” 2(i Stat. 1 o()N at 
lolll I INN!)). Since appellants have been duly convicted 
of an extraditable offense by the* Supreme Court of New 
Drunswick and 1m e not served their sentences. Article 
VI! of the INSil Convention commands their return to 
< 'anada. 

There is simph no basis for appellant's argument that 
Article X of the treaty confers upon them the protection 
of the Double Jeopardy Clauses of the New York and 
Federal Constitutions. 

The treaty provides, in pertinent part, that the Fnited 
States will surrender fugitives amused of enumerated 


crimes 






‘•upon such evidence of criminality as, according to 
the laws of the place where the fugitive or person 
so charged shall he found, would justify his appre¬ 
hension and commitment for trial, if the crime or 
ollence had there been committed ..." ,s Stat 
572 at 576 (1841'). 

The language of the treaty sets forth a requirement, 
in effect, that there he probable cause to believe that the 
crime was committed by the fugitive and that the standard 
of probable cause be that of the jurisdiction in which he 
is apprehended. Ihe treaty provision is concerned with 
siillicient “evidence of criminality" to justify a trial of 
the case, not with legal defenses to prosecution which might 
be raised at. or before, trial. 

POINT II 

Appellants' extradition would not offend the due 
process clause of the Fifth Amendment. 

Appellants' claim that because the Canadian Appellate 
Court found them guilty and sentenced them in abmntia. 
their extradition would violate the Due Process Clause 
ol the Filth Amendment. The argument is without merit. 

Hoth appellants were present during their trial in 
Canada. Hoth were represented by counsel at the trial. 
After the lower court dismissed the indictment at the end 
ot the trial, they were personally notified that the prosecn 
tion had filed an appeal. Nonetheless, they chose to leave 
Canada and permit their attorneys to handle the appeal 
in their absence (App. A. 64-65). 

It is clear that extradition of a person convicted in 
nlim’iitin in a foreign country does not violate due process. 
(lollino v. h'ramr, “78 F.2d 77, 70 (2d Cir.), mi. ilenieil. 



to 


.'{(it U.S. 851 (1000). Here. appellants were not tried 
in absentia. Instead of awaiting the final outcome of the 
criminal proceeding against them, they voluntarily absented 
themselves from the jurisdiction knowing that an appeal 
had been taken. Having been represented by counsel, 
appellants are chargeable with knowledge that the appeal 
might result in a guilty verdict and sentence by the 
Canadian Appellate Court. Having waived their right to 
la- present, they may not now complain that extradition 
to commence serving their sentences would violate the 
Fifth Amendment.* 

Further, there is no merit to the suggestion that the 
appellate court's guilty verdict placed appellants in 
jeopardy twice for the same offense, since no final judg¬ 
ment of acquittal had been entered and since they were 
not subjected to the harassment of successive prosecutions. 
United Stall’s v. Baker, 411* F.2d S3, 89 (3d Cir. 1969), 
vert. denied. as Hi Xorscio v. U ailed States , 397 U.S. 971 
(1970). 

In any event, the law is settled that the absence of 
constitutional or other rights in the extraditing nation's 
judicial system comparable to those guaranteed by the 
Federal Constitution in no way forbids extradition. Neeli/ 
v. Henkel, ISO F.S. 109, 122 33 (1900); Holmes v. Laird. 
459 F.3d 1311, 1218-19 n. 57 (D.C. Cir.), cert, denied, 409 
U.S. 869 (1973): (lullina v. Fraser, 177 F. Supp. 856, 866 
(I*. Conn. 1951*1, aff'd, 378 F.3d 77 (3d Cir.), cert, denied. 
364 U.S. 851 (1960). 


* Even under our own law, a defendant in a criminal case, 
may waive his right to be present at his trial. United States V. 
Tcrtnra. 464 F.2d 1202, 1208-00 (2d Cir.). cert, denied, as Santoro 
v. United States. 409 U.S. 1063 (1972) and at the time of im¬ 
position of sentence. United States v. Boykin, 222 F. Supp. 398 
(D. Md. 1963). 
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POINT III 

The evidence was sufficient to warrant extradition. 

For III- first linn* on this appeal, appellants claim that 
the evidence was insntticient to warrant extradition. The 
argument is frivolous. 

To support an order of extradition, there must he 
“competent legal evidence which would justify apprehen¬ 
sion and commitment for trial.’’ Collins v. Lniset, 25!) F.S. 
30!), -*{ 1 r» i 11)22); Shapiro v. Ferrandina . 47S F.2d S!)4, !)()() 
I 2d t’ir. i. cert. dismissed, 414 F.S. SS4 (1973) ; see also 
Unison v. MacMahon. 127 F.S. 457, 4tili (1888). 

Alt order of a Magistrate granting extradition is review 
able only by a writ of habeas corpus. The scope of review 
ol the fads found by the District Judge in denying the 
writ is exceptionally narrow : the test is finding “whether 
there was any [competent | evidence warranting the find¬ 
ing that there was reasonable ground to believe the accused 
guilty.” Shu/iiro. su/ira, 478 F.2d at 1)01 ; Fernandes v. 
I’hilli/is f 2f.s F.S. Ull. 312 (11)25); sec also Charlton V. 
Kelh/. 22!) F.S. 447. 4315 (1913), (lallina v. Fraser. 177 
/•’. Sii/i/i. Soli. S57 (1). < nn. 11)5!)). ajf'd 278 F.2d 77 l 2d 
Fir.), cert, denied , 3(54 F.S. S51 (19(50); Jimenez v. 

\ ristcyuicta, 311 F.2d 547. 555 (5th Fir. 19(52), vacated as 
moot. 375 F.S. 48 (1903). 

The evidence presented to the Magistrate constituted 
overwhelming proof of 1’doomtield's and Fttiuger’s parti 
filiation with Cormier in the conspiracy to import hashish. 
Appellants’ surveillance of. and constant association with. 
Cormier on the day of the crime, and the day preceding it, 
in addition to the circumstantial evidence of tin- map 
showing an inked-out route to a customs station tit the 
American border which would be unattended, constitute 


v: 


fiir mure than tin mitiiintini eivilettee teipiircd ;<> sustain 
a majjistrate's lindinu. ami indeed, would have lieeti Midi 
eient I" just if \ entiviel inn if tile ease had been tried in 
a federal district ennrl i see sii/mi. pp. 4-7l. 


CONCLUSION 


The orders denying the petitions for a writ of 
habeas corpus and approving the orders of extradi¬ 
tion should be affirmed. 

Respectfully submitted. 


Paul ,J. (’urban. 

Cniteil Stairs Attorney for the 
Southern District of Xeic York, 
Attorney for the l niteil States 
of America. 


Thomas E Engel, 

Lawrence S. Feu», 

Assistant I nihil States Attorneys, 
Of Counsel. 
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APPENDIX 


Statute and Treaty Provisions Involved 

Title IS. United Suites (’ode. Secti< n 3184: 

$ 31S4. Fugitives from foreign country to United States 

Whenever there is a treaty or convention for ex¬ 
tradition between the I'nited States and any foreign 
government, any justice or judge of the United 
States, or any magistrate authorized so to do by a 
court of the United States, or any judge of a court 
of record of general jurisdiction of auy State, may. 
upon complaint made under oath, charging any per¬ 
son found within his jurisdiction, with having com¬ 
mitted within the jurisdiction of any such foreign 
government any of the crimes provided for by such 
treaty or convention, issue his warrant for the 
apprehension of the person so charged, that he may 
lie brought before such justice, judge, or magistrate, 
to the end that the evidence of criminality may be 
heard and considered. If, on such hearing, he deems 
the evidence sufficient to sustain the charge under 
the provisions of the proper treaty or convention, 
he shall certify the same, together with a copy of 
all the testimony taken before him. to the Secretary 
of State, that a warrant may issue upon the requisi¬ 
tion of the proper authorities of such foreign gov¬ 
ernment. for the surrender of such person, accord¬ 
ing to the stipulations of the treaty or convention; 
and he shall issue his warrant for the commitment 
of the person so charged to the proper jail, there 
to remain until such surrender shall be made. 


Treatv Between the United States and Great Britain 
I Webster-Ashburton Treaty), 8 Stat 572 (1842): 

ARTICLE X. 

It is agreed that the United States and Her 
Britannic Majesty shall. upon milt list I requisitions 
b.v them . . . deliver up to justice all persons who, 
being charged with the crime of murder, or assault 
with intent to commit murder, or piracy, or arson, 
or robbery, or forgery, or the utterance of forged 
paper, committed within the jurisdiction of either, 
shall seek an asylum, or shall be found, within the 
territories of the other: provided that this shall 
only be done upon such evidence of crittii inlitv as, 
according to the laws of the place where the fugitive 
or person so charged shall be found, would justify 
his apprehension and commitment for trial, if tue 
crime or offence had there been committed . . . 8 
Stat. 57- at 570 (1S42). 

Extradition ('(invention Between the United States and 
Great Britain. 20 Stat. 1508 (1880): 

ARTK'LE VII. 

The provisions of the said Tenth Article [of the 
Webster Ashburton Treaty] and of this Convention 
shall apply to persons convicted of the crimes there¬ 
in respectively named and specified, whose sentence 
therefor shall not have been executed. 

In case of a fugitive criminal alleged to have 
been convicted of the crime of which his surrender 
is asked, a copy of the record of the conviction and 
of the sentence of the court before which such con¬ 
viction took place, duly authenticated, shall be pro¬ 
duced. together with the evidence proving that the 
prisoner is the person to whom such sentence refers, 
lib Stat. 1508 at 1510 (1880). 
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('onventiou Between (lie United Stales ami (heat Britain 
in Respect of Canada for Extradition of (Menses Against 
Narcotic Laws 44 Stat. 2100 t1925) : 

ARTICLE I. 

The follow ing crimes are, subject to the provision 
contained in Article II, hereof, added to the list 
of crimes ... in the 1st Article of the said Conven¬ 
tion of the 12th July, IS,XI) . . . that is to say: 

17. Crimes and oifences against the laws for 
the suppression of the traffic in narcotics. 

ARTICLE II. 

The operation of the present Convention is cou- 
lined to cases in which the offences mentioned in 
the United States or in the Dominion of Canada, the 
person charged with the oHence is found in the 
Dominion of Canada or in the United States re¬ 
spectively. 44 Stat. 2100, 2101 (1925). 
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Judgment 

IN THE 

SllMiE.ME Mil KT OE NEW BRUNSWICK 
Al’I’EAL DIVISION 


Between: 


- m ♦ m - 

Heu .Ma.ikstv the Qieen, 


—and— 


Appellant 


David A elan Dmiomi iia.n, Wii.kked Jieien Cokmiek, 
John Bennett Ettinmku, 


R('8p(l>ul(‘ll t.S 


We Concur: 

/«/ 

C.J.N.B. 

/»/ 

J.A. 


Corain: Hughes, C.J.N It.. Limerick and 
Unsold, .1 J.A. 

Limkuii'K, J.A. 

Counsel for the Crown preferred an indictment against 
the three respondents. David Allan Bloomfield, Wilfred 
Julien Cormier ami John Bennett Etti tiger charging them 
jointly, in three counts; viz: 

1. a conspiracy In export from Canada, hashish; 

2. a conspiracy to import into Canada, hashish; 
A. a conspiracy to trailie in hashish. 
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The evidence disclosed and the trial judge found there 
was only one conspiracy. He further found that conspiracy 
was to import, traffic in and export hashish and that each 
of the defendants conspired with each of the others to com 
mil all three offences. He held “. . . There is but one 
conspiracy agreement disclosed by the evidence. ... it is 
not open to the ('ourt to select one of the charges under 
which the accused persons would bo properly convicted, in 
my view the indictment is bad. I dismiss all the charges 
against the three accused. ...” 

The Crown now appeals, alleging error on the part of 
the judge on a question of law in that, having found the 
accused conspired to commit one or more indictable offences, 
he should not have acquitted the accused or found the 
indictment bad in law. 

The facts of this case must be distinguished from cases 
where one conspiracy to commit several indictable offences 
is charged and the evidence establishes more than one 
conspiracy to commit individual offences. Such an in¬ 
dictment is bad because of duplicity or multiplicity. Where 
more than one offence is charged in an information or 
count in an indictment the information or count must be 
quashed. See section 510(1) of the Criminal Code, but it 
does not follow that an indictment charging a single 
offence in more than one way is bad. 

The law is well settled that the substance of the offence 
of conspiring to commit an indictable offence is the agree¬ 
ment and not the commission of the indictable offence 
which is the object of the agreement and that if two or 
more persons enter into one agreement to commit two or 
more indictable offences there is only one conspiracy. See 
ItoHc v. 77/c Kiny (19161 88 C.C.C. 114 at p. 121; R. v. 
Graham 1 1954 | 108 C.C.C. 153 at p. 156. 





It would appear the trial judge’s reasoning followed 
that in /'. v. Mills, an unreport<‘d decision of the Court of 
Criminal Appeals in England, referred to hy Cartirright 
•/. in Cox ami l J aton V. 7Vie (Juren (11)03) 40 C.R. 52 
at p. 00. The Court of Criminal Appeals held a count of 
receiving a car knowing it to have heen stolen anil one of 
stealing two license plates from the car after receiving it 
were mutually destructive and allowed the appeal and set 
aside convictions on both counts. Cartwright •!., at page 
07 delivering the judgment of the Supreme Court of Canada 
said, referring, inter alia, to the Mills Case: 

“In my opinion, these cases rightly decide that 
the convictions of an accused (il of stealing an 
article and (ii| of receiving the same article know¬ 
ing it to have been stolen cannot both stand. Hut 
insofar as they hold that an Appellate Court has 
no ftower to uphold either conviction they appear 
to lie at variance with the judgments of the Court 
of Appeal for Manitoba and of this Court in Kelly 
v. The Kina, Tit S.C.R. 220, [10171 1 WAV.R. 463, 
27 C.C.C. 282, 31 D.L.R. 311. In that case the jury 
rendered a verdict of guilty on count 1, theft of 
money belonging to Tin* King, counts 2. unlawfully 
receiving money belonging to The King knowing the 
same to have been stolen and, count t, obtaining 
money by false pretenses from llis Majesty. The 
convictions on these three counts were upheld by 
a majority judgment of the Court of Appeal. 

It appears from ft. 228 of the report in this 
Court that counsel for the accused argued that the 
accused could not be guilty of all three of these 
offences that he could not, indeed, be guilty of any 
two of them and that consequently tin* whole con¬ 
viction was bad. This Court was unanimous in dis¬ 
missing the appeal.” 
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It is clear that the accused in the case before us should 
not be found guilty on more than one count in the indie i- 
nient nor sentenced for more than one offence as there was 
only one conspiracy; the importing, trafficking and export¬ 
ing referred to in the counts being only the objects of the 
conspiracy not the subject matter of the offence. Indeed 
if the importing, trafficking and, or, exporting were carried 
out in furtherance of the conspiracy, the accused could be 
tried and convicted of those offences in addition to the 
offence of the conspiracy to commit them. A conviction of 
conspiracy could also be entered even though the evidence 
disclosed the indictable offence or offences planned to b- 
committed were not committed. 

The Supreme Court of ('auada also found in Cox v. 
Paton id. at p. 09: 

“. .. The reason that the conviction on counts 1 
(conspiracy to steal) and 9 (conspiracy to defraud) 
cannot both be supported is not that they are 
“mutually destructive”, as was said of the counts 
in Kegina v. Mills, supra, but rather that if both 
were allowed to stand the accused would in reality 
be convicted twice of the same offence. It is the 
same conspiracy which is alleged in the two counts 
and it would be contrary to law that the accused 
should be punished more than once for the same 
offence. In my view, the Court of Appeal has 
power under Part XVIII of the Criminal Code, 
particularly s. 592(1 ((b) li) and s. 592(3) to de¬ 
cide that the conviction on count 1 should be quashed 
and that on count 3 affirmed.” 

The only essential difference between the Cox and 
Paton case and that now before us is that in the former 
the trial court convicted of both offences while in the latter 
it found all accused had committed all offences, but it 
convicted the accused of none. The inclusion of three 




counts lor tin* sarin* offence docs not, on the authority of 
('ox & I’aton, render the whole indictment had and on the 
appeal ( rown counsel elected if the evidence was sufficient 
to warrant the conviction of iln* accused on more than one 
count including conspiracy to import, he would relv on 
that count. 

The trial judge erred in law in finding the indictment 
had and in tailing to convict on one count of the indictment. 

Counsel for the respondents contends that even if the 
trial judge erred in so finding that the appeal by the 
Crown should not he allowed as ilj the trial judge im¬ 
properly admitted two confessions made by Cormier and 
Kttinger and that without these confessions there was rro 
evidence or* insufficient evidence on which to convict those 
two accused of conspiracy attd (2) there was no evidence 
in anv event on which to convict Hlonmficld even if these 
confessions were properly admitted. 

The Crown called all of the numerous police officers 
whom ( ormier and Httinger met or saw from the t.ime of 
1 heir arrest until after tin* written statements received in 
evidence, were signed hv the two accused respectively. The 
accused were properly and adequately warned. It is onlv 
in respect of the evidence of Corporal Potts, the police 
officer who actually took the statements of Cormier and 
Httinger, that any question as to the voluntary character 
of the statements arises. 

In A*, v. Mbncht i l!Miti-7 * fit C.|{. 314 this Court fully- 
set out the law applicable to determine the voluntary char¬ 
acter of statements made by an accused after arrest. It 
further set out the burden on the ('rown and how that 
burden could be discharged. At page 325 the following 
appears: 

“The Crown must prove the statement voluntary, 
i.e.. that no inducement was held out. The only way 
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available to the Crown to prove such a negative 
proposition is to produce evidence of everything that 
was said to or in the presence of the accused and 
of all eirem,(stances relevant to the making of the 
statement. . . ." 

In this case the Crown did not follow that suggested 
procedure, possibly because Corporal Potts had said so 
much to the two accused to allay their fears and to per¬ 
suade them to give a statement that he was unable to re¬ 
member all he had said. 

Prior to obtaining the statement from Ettinger, Corporal 
Potts held a 12 to 15 minute conversation with him during 
which he lead the sections of the Narcotic Control Act 
relating to importing, trafficking and exporting hashish and 
explained the sentences for such offences to him. Ettinger 
said very few words. No evidence was led by the Crown 
as to what else, if anything, was said by Potts to Ettinger. 
If the matter rested there the trial judge should have ex¬ 
cluded the statement as the Crown could not show the 
statement voluntary without disclosing all that was said 
on that occasion. The witness would have had to testify, 
I. as to all other conversation on his part and 2. that 
nothing beyond what he had testified to had been said 
by him. 

fhe facts are even more indicative of the statement not 

a voluntary for on cross-examination the officer ad- 
making many statements and that he might have 
statements of which he had not testified on direct 
examination. Potts testified he had told the accused what 
Potts thought Ettinger could be charged with, stating he 
did not definitely know what the charges would be; this in 
spite of the fact that Ettinger had been arrested presum¬ 
ably on a specific charge. 
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I’ott.s discussed with Ettinger, possible sentences, told 
him he was in serious trouble and his cooperation in telling 
of his involvement would he helpful. Potts thereby inferred 
to the accused that what charge would he laid and what 
the sentences might he depended on his I EttingerV) co¬ 
operation and that confession would he helpful to Ettinger. 
Potts admitted on cross-examination that Ettinger might 
have drawn the implication that a confession would he 
favourable to him (Ettinger). 

Even after admitting all this additional conversation 
on cross-examination Potts failed to testify that he had 
said nothing additional thereto to Ettinger. 

The Crown not only failed to disclose the entire conver¬ 
sation by Potts with Ettinger hut those portions adduced 
in evidence disclose the statement was probably induced 
hv fear or hope of favour and is inadmissible. 

The evidence as to the admission of the statement signed 
by Cormier is similar in nature and effect. Corporal Potts 
was alone with Cormier from t'cdO t.ill about (i or 7 p.m. 
and apart from stating lie had warned Cormier, read over 
the relevant sections of the Narcotic Control Act and ex- 
- plained penalties and that he might he charged with 
importing or trafficking, disclosed nothing else of what 
was said. The implication to tin* accused is obvious, parti¬ 
cularly in view of the Corporal's evidence: “I believe I 
indicated to him it may help in deciding what charges 
would he laid". 

As the penalty for importing carries a minimum sen¬ 
tence of seven years imprisonment and as there is no 
minimum for trafficking, it is probable the accused was led 
to hope only the charge of trafficking might still be laid 
even though there was direct evidence of importing; an 
inducement by hope of favour, clear and specific enough to 
exclude any confession subsequently made. 
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The Crown also failed to prove that nothing further 
to what the defence elicited in cross-examination was said 
by Corporal Potts to Cormier and thereby failed to prove 
that confession voluntary. 

Counsel further contended the evidence was insufficient 
to convict any of the the accused of conspiracy, alleging all 
that was disclosed by the evidence was an association by 
each of the accused with the other in that they met, knew 
one another and ate a number of meals together, and relied 
on A'. v. Harris SO C.C.C. 2111 wherein at page 236 is stated: 

“There is, however, not a particle of evidence 
that the appellant was in any way concerned on 
any of these visits, in any of the affairs of the con¬ 
spiracy, or that, on any of these occasions or at any 
other time, he did any act whatsoever in relation to 
the matters with which he is charged.’’ 

In the cast* before us there is in addition to evidence of 
association, conduct of the two accused, Bloomfield and 
Ktfinger, directly related to the actions of Cormier in 
clearing through customs I lit* crates in which the hashish 
was hidden, and in taking delivery thereof at the C.N. 
freight shed. 

Bloomfield registered himself and Etfinger at the 
Colonial Inn in Saint John at !t:30 a.m., May 1st, 1972 
and occupied room #108. Cormier was seen leaving room 
#108 at 10:30 a.m. that morning. He returned about 12 
noon and entered room #108 unlocking the door with a key. 
During the morning Cormier rented a half-ton truck. On 
May 2nd at 10 a.m. Bloomfield and Ettinger checked out 
of tin* Colonial Inn at the same time as Cormier went to 
the C.X. freight shed and endeavoured to obtain delivery 
of the two crates containing the hashish. There he was 
infoimed he would have to get customs clearance and would 
have to go to the Customs Office on Prince William Street. 



Cormier attended at the Customs bl'liee at l!: 1 5 that after¬ 
noon and was told they would have to inspect and value 
the tapestries being imported and to return next morning, 
May 3rd. 

Cormier telephoned the truck rental office to get per¬ 
mission to keep the vehicle two more days, but was refused. 
He returned the vehicle. 

At 3:30 [i.iii. Bloomtield registered for himself and one 
other at the Fairport Motel in West Saint John. Bloom¬ 
field, Kttinger and Cormier had supper together on May 
liud and breakfast together on May 3rd at 9 a.m. One 
half hour later the Toyota Jeep with blue trailer driven 
by Bloomtield was seen being driven from the Fairport 
Motel into Saint John. At 10 a.m. Cormier registered 
at the Admiral Beatty Hotel from where he proceeded by 
taxi to the otlice of Budget Car Rentals where he rented 
a two-door Custom Ford, License #71473. At 10:40 a.m. 
the Toyota Jeep and trailer was driven north on l’riucc 
William Street in Saint John and parked a short distance 
from and in sight of the Customs Office tit 100 Prince 
William Street. At the same time Cormier, driving the 
Ford #71473, stopped on Prince William Street and en¬ 
tered the Customs Otlice where he paid tin* duty on the 
tapestries. At 10:55 a.in. the Toyota Jeep driven by 
Bloomtield and in which Kttinger was a passenger left 
Prince William Street then returned at 11:05 a.m. passing 
the Customs Office. Cormier left the Customs Office at 
11:05 a.m. and drove out Station Street past the freight 
shed at 11:15 a.m. At 11:0!) a.m. the Toyota Jeep con¬ 
taining Bloomtield and Kttinger parked on a side hill by 
flic Y.M.C.A. building, overlooking the freight shed and 
station on Station Street and were seen looking downhill 
in the direction of those buildings when Cormier in tin* 
Ford passed the freight shed at 11 :15 a.m. Cormier drove 
onto the Harbour Bridge made a “F” turn, returned and 






parked by the Station at 11:20 a.m. He went into the 
Station, came out and backed the Ford into the freight 
shed where he loaded the two crates containing the tapes¬ 
tries and hashish. At about 11:30 a.m. Cormier drove 
away from the freight shed with the crates onto the Har¬ 
bour Bridge ramp and across the bridge. At the same 
time that Cormier left the freight shed in the Ford, Bloom¬ 
field and Ettinger drove away in the Jeep from their 
vantage point and parked a very short distance away at 
the corner of Hazen and Carleton Street, in a place also 
on the side hill from which point they could observe all 
traffic proceeding past the Station and freight shed ami 
the traffic on the Harbour Bridge over which Cormier was 
then proceeding. The Jeep remained at this vantage point 
until 11 :40 a.m. when it was driven out of Saint John 
past Simms Corner and proceeded north towards Frederic¬ 
ton. It was stopped at a road block near Oromocto about 
.10 miles north of Saint John. The driver Bloomfield and 
passenger Ettinger were arrested. 

Cormier meanwhile was also driving out of Saint John 
past the same Simms Corner and thence north towards 
Fredericton. Whether he became suspicious that he was 
being tailed by police cars or for some undisclosed reason 
he turned around in Grand Bay, some miles north of Saint 
'ohn, and re-entered the City, travelling at times at 80 
m.p.h., most unusual conduct for a person who had every 
reason to avoid police attention. I would infer he became 
aware of one or more police cars following him and thought 
lie would have a better opportunity to avoid the police by 
leaving the open through highway and concealing his cat- 
in some out-of-the-way parking area in a more congested 
area of the City. 

The conduct of Bloomfield and Ettinger in maintaining 
surveillance over Cormier and the Ford car when he was 
clearing customs and taking delivery of the hashish, obvi¬ 
ously acting as a look-out to see if the police were watch- 
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iug Cormier or followin'- him, results in the natural infer¬ 
ence of a pre-existing plan and agreement directly related 
to the importing of the hashish into Canada. No evidence 
was adduced of any other explanation of their conduct 
which might reasonably be true. 

On the arrest of Bloomfield and Ettinger a search of 
the Toyota Jeep was made and inter alia a road map was 
found of the Northeastern United States and New Bruns¬ 
wick with a pen and ink line showing a route from Saint 
John, N.B.. crossing the Canadian-U.S.A. border at Forest 
City, then proceeding through the State of Maine to 
Bangor. 

Evidence was adduced that customs officers were not 
on duty at this border crossing point at all times and that 
ttl night until 7 a.m. one would not be stopped for customs 
inspection. 

Only one route was marked on the map. The question 
then arises as to whether it was a proposed route into New 
Brunswick or back to the United States or to be used both 
ways. After the pickup of the hashish, both cars proceeded 
along the marked route towards Fredericton in spite of 
the fact that the route from Saint John to St. Stephen, 
crossing the border at Calais, was a much shorter and 
quicker route to Bangor and New York State and Con¬ 
necticut where the three accused lived. 

There was ample evidence to prove the conspiracy 
charged. The trial judge erred in admitting the confessions 
bul no miscarriage of justice arises therefrom as there was 
ample evidence of guilt, disregarding those confessions. 

Counsel for the Crown offered in evidence a number of 
documents which were objected to by the defence on the 
ground that seven days notice as required by section JO of 
the Canada Evidence Act had not been given. These docu- 
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monts included, inter alia, a registration card produced bv 
the registration clerk of the motel, filled in and signed 
bv the accused Bloomfield and a receipted customs invoice 
10,111,1 in the possession of the accused Cormier. The docu¬ 
ments were ruled inadmissible. 

The trial judge erred in not admitting those documents 
Section 30 of the Canada Evidence Act is enabling legisla¬ 
tion not restrictive. Subsection (11) of section 30 death 
so states: 

30.1 11 ) The provisions of this section shall be deemed 
to be in addition to and not in derogation of 

tai any other provision of this or any other Act 
o! the Parliament ot Canada respecting the ad¬ 
missibility in evidence of any record or the 
proof of any matter, or 

|b) any existing rule of law under which anv 
record is admissible in evidence or any matter 
may be proved. 

Ibis section when passed enabled certain matters to be 
proven by the production of records kept in the ordinary 
course of business or by sworn copies thereof which previ¬ 
ously. could only be established by viva voce evidence. 
Seven days notice to the opposite party is required by the 
section before its provisions may be utilized. This section 
is not intended to apply and does not apply where a docu¬ 
ment or record tendered in evidence is admissible under any 
other rule of evidence or statutory provision. Any docu¬ 
ment made out by a party to a civil or criminal proceeding 
and signed by him is. subject to certain exceptions, if rele¬ 
vant. admissible in evidence against him and was so ad 
missible before the enactment of said section 30; so also is 
a document found in the possession of a party, if relevant. 




Tin- contention of counsel for the defence that state¬ 
ments signed by the accused and that a map found in flic 
possession of the accused were records which could not be 
admitted in evidence without a notice as required by section 
,5(J (‘ ' ls witllout ,ne,, 't. Subsection |7) specifically refers 
to records to be “received in evidence under this section”. 
Those documents were admissible under other rules of evi- 
de -•(> than section .‘JO and indeed were not admissible in any 
event under that section by virtue of subsection (1 i thereof: 

dO. (1) Where oral evidence in respect of a 
matter would be admissible in a legal proceeding, a 
record made in the usual and ordinary course of 
business that contains information in respect of that 
matter is admissible in evidence under this section 
in the legal proceeding upon production of the record. 

The section applies when oral evidence of a matter 
would be admissible and. in such circumstances, permits 
records or documents to be admit ed in lieu thereof. Where 
a statement is made in writing and is signed by an 
accused the best evidence rub* requires the statement itself 
must be place,1 in evidence and oral evidence of its con- 
lents cannot be given. Section 30 cannot therefore apply 
fhe reasoning applies to a marked map found in the pos¬ 
session of the accused and to a registration card signed 
b.v an accused. 

In the case of a signed statement of an accused person, 
the section could apply to facilitate proof in the event of 
the loss or destruction of the statement before trial if 
typewritten copies of the statement had been made in 
the usual course of business and kept in records of the 
police department. In such case, on proof of loss or 
destruction, oral evidence of the contents of the statement 
would have been admissible and section 30 would be 
applicable. 
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The appeal is allowed. 

In accord with the provisions of section 013(4) (h) (i) 
of the ( riniinal ('ode I would enter a verdict of guilty 
against the three accused, David Allen Bloomfield, Wilfred 
•lulien Cormier and John Bennett Ettinger for that on or 
about the 3rd day of May A.I). 1972 at the City of Saint 
John in tlie Comny of Saint John in the Province of New 
Brunswick, they did conspire together to commit the in¬ 
dictable offence of unlawfully importing into Canada a 
Narcotic, to wit: Cannabis Resin (Hashish) contrary to 
Section 123(1 )<d) of the Criminal Code. 

As the other two counts ii- the indictment charge the 
same conspiracy, one and the same offence, but allege 
different objects o that conspiracy, they cannot be found 
guilty twice of the same offence and a verdict of not guilty 
will therefore lu* entered on those counts. 

The three accused are each sentenced to seven years im¬ 
prisonment in the penitentiary at Dorchester, New Bruns¬ 
wick. 


R. A'. Limerick, J.A. 


January 30, 1973 
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